
RECEIVED 

O t C  - 6 2002 

FEDERAL COMMUNICATIONS COMMISSION~FF~'~ J F I W  SECWARY 
Before the WYHAL COMMUNICPlTlON5 COMMWOk 

Washington, D.C. 20554 

In [lie Mattcr of ) 
1 

1 CC Docket No. 91-90 
Rules and Regulatioiis Iinpleinenting the 1 CG Docket No. 02-278 
Tclelihone Consumer Protection Act of 1991 

'To- Thc Commission 

COMMENTS 

Dennis C. Brown 
126/B North Bedford Street 
Arlington, Virginia 22201 
7031525.9630 

Dared: December 6. 2002 

I 



Table of Contents 

. .  
Siiiiin~ary of the Fillilg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 
The Extent of the Probleni . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Company-Specific Lists . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 
1'1-cdictive Dialers and Autodialers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5 
;I i i s u  el-ing Machines . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5 
'I'iiiie of Day Restrictions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 
Nctuork Technologies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  h 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 llational Data Base Requirement 
"Eutalilished Business Relationship" Should Be Narrowed . . . . . . . . . . . . . . . . . . . . .  1 0  
. 9 t-I-esh Look ar Technology . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1  
EI1t'orcement Should Actually Be Available to Consumers . . . . . . . . . . . . . . . . . . . . .  13 
Coiiclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  15 

t \r h i  lbi rs 



Summary of the Filing 

The Commission should amend its rules to provide effective protection of consuiiiers i’i-om 
t l ic abuses of telemarketers. Some teleniarketers are disi-egarding or evading tlie requirements 
01 the Telephone Consumer Protection Act and the Commission’s Rules. while others ai-e 
engazing i n  activities which clearly violate the TCPA and the Commission‘s Rules. 

‘I‘he Commission cannot hope to make company-specific d o  not call lists an el’lective 
protectioii o l  consumer privacy. The only effective do not call list will be a national list. l‘lie 
Coiiimihsioii should adopt a requirement for a national do not call data base, maintained by the 
1oc;iI cxchange carriers and paid for by tclemarketers. Telemarketers should be required 10 access 
die data base immediately prior to each call and to pay the LECs lor the service. 

Predictive dialers cannot comply with the clear prohibitions of the TCPA and tlie 
Ctriiiinission‘s Rules and should be flatly banned. The Commiss ion  should reconsider  i i h  

inlei-pi-etation of Section 227(b)( 1 )(D) of the TCPA to further protect consumers. 

The current time of  day restrictions sub.iect consuiiiers to essentially all day haraasmenr. 
Tlic Comniission should substantially nari’ow the restrictions. 

Thc Coinmission should not rely (111 Automatic Number Identification (Callei- ID) to 
pro~eci consumers from telemarketer abuses. Caller ID is of limited uti l i ty now and wil l  bccome 
nl’less ntility as nationwide ANI is fully built out. 

The definition of “established business relationship” should bc narrowed. A husiiiess 
iel;i~ionsliip which includes a willingiiess by the consumer or business to receive unsolicited 
relmarketing calls and faxes should be established only by a written expression by the consumer. 

The Commission must keep pace with evolving technology. The Commission should 
I-eintcrprer Section 227(b)(l)(C) of the TCPA to include within the definition of “telephone 
/. <tcsiinile . , ’  machine” any computer which is connected to a telephone line. 

The Commission should adopt only rules which it is prepared to enl’orce in individual 
c x w s .  To reduce its enforccinent burden, the Commission should adopt rules which are 11101-c 

l ~ r o x l l ~  cffcctive than its current TCPA rules. 
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) 
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) CC Docket No. 92-90 
Rules and Regulalions Implementing the 1 CG Docket No. 02-278 
Tcleplione Consumer Protection Act of 199 1 

'1.0: The Commission 

COMMENTS 

1. Dennis C .  Brown, have practiced telecommunications law before the Conmission f i l  

2J iciii.,s. 'These comments are on my own behalf, as a mere consumer of telephone service. and 

iioi on hehalf of any client 

As the Commission must conclude from the iiicrease in the number ot complaints tha t  i i  

has received. the Commission's Rules are not effective in preventing the harassment o f  telephone 

consumers hy telemarketers. My principal concern is that the Commission adopt amended rules 

ivhicli wi l l  be effective. What I desire as a telephone consumer i s  very simple. I desire to be able 

either to answer one telephone call, or make a single telephone call, or go to a certain \vel> site 

,)nee. or mail one postcard at someone else's expense and be free of all covered coiiiniercial 

relemirrketers for the next ten years. I desire never again to receivc a facsimile advertisement sen1 

10 m y  computer which is connected to a telephone line. Make that happel? and I will Ihe a Iiappv 

iclcolionc consumer 



I n  its consideration of the above captioned matter, the Commission should f'oclls iis 

allc'ntion on the sole purpose of the Telephone Consumers Protection Act (TCPA) which is io  

pi'iiteci consumers from the assaults or, amons others. telemarketers. The purpose ill' ilie 'I'CPA 

IS not to provide any protection. u;hatsoever, to teleinarketers. While iheie ai-c liniitcd 

coiisritirtional protections for commercial speech, the Commission is charged by the 'TCP.4 with 

The Extent of the Problcm 

1 shall briefly relate my recent anecdotal experience. Since thc release of the 

Cviiiniission's Notice of Proposed Rule Making in  the above captioned matter, 1 have received 

;in iiccl-age oi'one commercial telemarketing call per day to m y  residential telephone line. Durins 

tliiii time. 1 have also received an average of one abandoned call per day and approximately one 

l i l;itailtl!~ unlawful call per week. My mechanical fax machine has been hi t  by sonieone testing 

f i l l .  a lax lone approximately twice per week, obstructing its use loi- legitimate communications. 

I I J ; I V C  also received an unsolicited commercial fax message during that time and I have received 

co~intIess unsolicited facsimiles of advertising matter via e-mail. 

1 routinely interrupt telemarketers to request that I be put on their do not call I isLs. In oiie 

I-cceIiL ilicident. the caller told me that it might take as long as ten days for my iiaine to be pu t  on 

~ 1 1 ~  list and thal 1 might receive additional calls during tliat time. Most recentlyt the caller 

denlanded to know why I desired to he place on the list. In numerous incidents, the teleiiiavketel- 
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h a 5  agreed to put me on its l i s t :  hut continued with the sales pitch until 1 hung up. In sollle 

imtai ices. t hey  have simply hung up without acknowledging m y  request.’ 

In several iiistances. the teleinarketer has begun by asking, “Is this a residence or a 

husincss?” When I ask. “Who wants to know?” they hang up. neither identifying themselves 11ol’ 

$\iii_c me the opportunity to be put on their do not call list. Since, when they dial, Iliei, do not 

k i i o \ \  wlietliei- 01 not they are calling a residential number, they arc obviously iiidiffercnt Lo 

\vIieihcr they are complying with the TCPA and Commission’s Rules governing calls to residential 

re1 cplioiies. 

Al though  Section 47 U.S.C.  9227(b)(l)(C) of the TCPA clearly and unaml~iguousl~~ 

prohihits the initiation of  “any telephone call to any residential telephone line using an artiticial 

or prei-ccoi-ded voice to deliver a message without the prior express consent of the called party.“ 

1ie;inning in early 2002, I have received ail average of one such unlawful call per week. Tliesc 

pwecorded calls typically begin. ‘.Hi, neighbor. We’re in  your area offering special Iirices on 

. . . . For iiioi-e inlorination, dial NPA-NXX-XXXX.” While some sucli calls provide a phone 

number to call to be put on a do not call list, or provide an opportunity tn press a digil to l i e  p u l  

011 :.I l is t .  that does not exempt such calls [corn the plain prohibition on the use of prerecorded 

Inessagcs. I t  tbould appear that some telemarketers which use prerecorded voice messages a1-e 

:irlcinptins to evade the requirement for ~naintaiiiing a do not call lis1 by u s h ~  one corporation [(I 

’ I n  one instance, as she was hanging up, I overheard the telemarketer exclaim. ‘-Anotlier 
I c Y I1 R U  si orifice] ! ” 
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make the call and a different corporation to provide human interaction with the ~-ecipienta ofcai ts .  

One i.cceiit prerecorded call invited me to press a digit for more infni-mation. I PI-essed the digit 

luid when a tiuman being answered, I asked to be put on the do not call list. The call girl‘? 

i - c~ponse  was that her firm did nnt originate the call and that she could not put me on thc list. She 

reluhcil to [ell me who had originated the call.’ 

A I  least one internet marketer is artenipting to capitalize on the public‘s desii-e not i o  bc 

harassed by telemarketers. See Exhibit 1 hereto, which is a “spain“ e-mail message offering to 

place the me on a “national telemarketing no-call list”. I. of coursc, would have no inlention o(’  

doing husiness with a company which falsified the date of the sending o f  the messagc so as to 

a i  oid its immediate deletion, provided no sub,ject header, and clearly w a s  seeking 10 gather 

m:ii~l\eling infcJi-ination and charge iiie l’or i t s  pleasurc. This unsolicited lacsimile advertisin: 

iiicsiage. transmitted to my computer which is connected to a telephone line. denionsri-ates the 

ncetl for 21 legitimate, national, single-entry do not call list. 

Cornpany Specific Lists 

The Commission cannot hope to make company-specific do not call lists eftective. At rhe 

COS[ of a few hundred dollars each, a telemarketer call create countless corporations and continuc 

to annoy the sanie consumers. Only a national. single-entry do  not call system can proleci 

~o~isiiiiiers. If. however, the Commission decides to continue the use of coinpanv-specific lists. 

’ T resisted the urge to release upon her the type of invective which I s c ~ w i n  a t  (he 
prei-ecorded messages. 
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the Coinmission should require the teleinarkerer to send a certified letter, return receipi reqirested. 

h! United States Mail to each consumer who requests placement on the list confirming rhai the 

Coiisuniei- has been placed on the do not  call list of that company and on tlie lists of all affiliated 

;ind subsidiary companies. The telemai-kerer should be required to maintain the return ixeiprs 

fl?l .  icn yea1.s 

Predictive Dialers and Autodialers 

Predictive dialers. which dial numbers hut then abandon snme calla. should be llatly 

baiinrd by the Commission's Rules, because they are flatly banned by the TCPA. They clearly 

violate tlie TCPA m d  the Coinmission's Rules because abandoned calls ueither Ideiirify their 

sotI1rcc m i -  provide an opportunity for the recipient to demand to be placed on a do not call list. 

'l'licrc is i w l l y  no alternative to banning their use for calls to residential plione lines, bccause the 

Iclcinarke[er caiinot comply with the TCPA by providing an identifying message foi- abandoned 

calls h) means of artificial or prerecorded voice.' 

AnswerinC Machines 

.A call to a number which is connected to iiii answering machine is c l ~ i r l y  u i i l a ~ v l i i l  

liecause it does not give the coiisuiiier the opportunity to demand that the number be placcd on 

the telemarketer's do not call list. A coiisumer should not have to bcar tlie burden of making a 

~' Prcdictive dialers are especially frustrating Ioi- me because I can't take the risk oi' 
w u r i n g  iiita dead air, because it may be a call from a desired caller whose audio in niy dii-ectioii 
I J ~ S  Ixcn lost in transit. 

5 



ircsponsiic telephone call to be placed on a do not call list. Because such calls ai-e clearly 

~ i i i l ~ w f u l .  [he Commission's Rules should expressly prohihit the making of  an) covered 

tclcin;ii-keting call to a number which is connected to a n  answering maclii~ie.' 

Time of Day Restrictions 

The Cominission should inore narrowly limit the period 01' time during which 

tclemarketin_c calls may he made. The current period subjects the hapless co~isuniei' to esscntiall!, 

all da \ ,  harassineni. The consumer caniiot safely sleep late: go to bed at an early hour, eai luiich 

(11' (Iiiincr. o r  even lake n weekend afternoon nap without fear of intermption. Liiniting tlie pel-iotl 

tc 11 :OO ;im to 1 I :01 ani, recipient's local time, Monday through Friday. should providc ;I 

re:isonable halancc between protecting the commercial speech of telemarketers and carryiiig our 

\I Iiat tlie Commission recognizes as its primary responsibility under the TCPA, the protection ot 

coiisuiiiers rrom coinmercial telemarketers. If the FTC did not adopt the sanie time period 

liniitation, iliere would be no conflict. The telemarketer would simply have 10 coiiipl)~ with ~ h c  

ii:irrcwer restrictioii. but would no t  violate the other agency's broader resti-iction. 

- Network Technologies 

Tlie Coniinission should not rely on automatic number identification (ANI) to prnvidc m y  

iii-ciicc~ion for consumers. Because the consumer cannot know and block all of Llic tclephonc 

' 1 am not unaware of the practical difficulty which this prohibilion places on ii 

icleinarketer. but such calls are clearly unlawful and the TCPA places tlie burden for pi-evenling 
u i d i  calls solely on the teleinarketer. 
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nuinhers used hv telernarketers, a consumer can avoid teleinarketing calls only by subsc~-ibing :~t  

oiie.s o w n  expense to Caller ID and not answering calls which are identified as “out of ;Ll-ea”. 

‘ T ~ I  do so. the consumer must take the risk of not answering a desired call. (I am outside the NPA 

0 1  n i y  84 year old Mother. Because she won’t answer an out of ai-ea call, T can’t call her witliour 

l in t  ai.r;infiiif Tor the call via e-mail 01- thi.ougli sonieone else in her community.) Today. Caller 

I l l  does not allow the coiisurner to avoid calls from telemarketers within the same N P A .  When 

.\>I is I’ully implemented and the originating number is provided nationwide, the coiisumei- will 

I K I L  c \ cn  he able to ignore calls based 011 tlieir being out of area. 

Of no sniall significance. the use of Caller ID does not prevent m y  Mother f r o m  havin@ 

to riuc fi-om her richly earned retireinent in response to the ringing of the phone to check tlic 

Callci- ID display. The Commission should recognize that, to an increasingly elderly coiisuiner 

public. the harm of telemarketing may lie as much in  the ringing of the telephone instrument as 

in  the namre of the message delivered, if any. Although it cannot rely o n  AN1 to rcduce the 

lh;lrminent of consumers, to fulfill the objectives to the TCPA, the Corninissioii needs to severely 

restric~ the number of times that the consumer’s phone is rung by telemarketers. 

National Data Base Requirement 

While the Commission should adopt a national data base requirement, thc data base need 

i101 he lllaintained 011 ;I nationwide hasis. The most practical and effective means of pruviding a 

c / o  no1 call list is for the Commission to require the local exchange carriers to ~na i~ l t a i~ i  tlie list 

clcc~r~mically. By its requiremenl that tlie Commission evaluate telephone network technolo~ics 



~ i i d  special directory iriarkiiigs and any otlier alternatives. Section 227(c)( 1) provides jui-istliction 

lor the Commission to inipose such a requirement on the LECs. An effective svstem \vi11 have 

rhc L[!C maintain the data base for its subscribers. The LEC is the best positioned entity tO 

updaie thc data base continuously and autornatically to r emwe  a number when a pe~-son is 110 

Ioiiyer a subscriber and to change rhe data base to reflect a change of a subscriber's numhei-. The 

C(iniiiiission should require the former subscriber's data hase listing to be transferved t o  a new 

LEC i n  the same area as part of Local Number Portability. When a subscriber iiioves to a 

dijfereiiL LEC's service and uses a different telephone number, the old LEC should be required 

to li)r\rai.d the d o  not call listing 10 the subscriber's new LEC fur association with the coiisunicK's 

i i t ~  number. 

Thc Commission should cequire a relemarketer to access the 1,EC's data base 

elecrronically, immediately prior to each telemarketing call. The data base would not be sold ni- 

e\'t:n made a\#ailable in bulk 01- distributed in any way, rather, [he teleiiiai-keter would dial into the 

LEC's data base immediately prior to each telemarketing call. (Alternatively.  he telemai-ketei. 

could ar'raiice ~. with each LEC for continuous on-line access. rather than dialing in for each cal l . )  

'I'he I-etain telephone subscriber privacy, the telemarketer should be required not to retain an! 

i-cctird of thc fact that the telephone number was on a do not call list. The Commission should 

; ~ l l o ~ v  r l ~ e  LCC to earn a fully compensatory return by charging the teleinarketer Tor cach access 

(4  i l ic  data base. 
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The means suggested ahove would be fully responsive to the concerns expresscd bv the 

Coiiiniission i i i  its 1991 decision not to require a national data Imc. Es[ablishmenr o t  the 

suggested form of data hasc would not be difficult or costly and it would cost fedeual and siatc 

g"vel-ninents and coiisumers nolhing. Changes in the data would he made automatically as a 

h )  product ofthe LEC's handling of its subscribers' service orders. Regional lelernarkercrs \vouId 

iiot he required to purchase a nationwide data base. Costs would iiot he passed on to consu~iiei-s 

c ~ c c p i  a s  the cost of all advertising is distributed among buying consume1s by the pri)vidci-s of 

ad\,ei.rised - coods and services. All that the telemarketer would he able to ascertain from ilie LEC- 

owned data base was that some unidentified person did not desire calls to a certain number. 

Tliel-ef(ii-c, there are no privacy coi~cerns either in  terms nteither actual constimer p i - ivxy  or the 

I'i~i\.acy Act. The LEC would have 110 difficulty distinguishing automatically hetween r~~sidcntial 

and husiness consumers for purposes of eligibility for the d o  not call list. 

To complete the national data base and make i t  effective, the Commission should requil-c 

[Iic registration with the Commission of commercial relemarketers, including each teleplione 

iiumher which the relemarketer uses and a listing of all subsidiary and affiliated entities. including 

(lit. idenlilies of independent and contract affiliates. The Commission should require the updating 

(it registered teleinarkcting nuinhers daily, twenty-four hours in  advance of usin, o a iiew nunihei-. 

I'hc rcgistration data base should bc made available to the public Lhrnugh the Universal Licenniny 

S!,sicm or a similar system. The rcgistratioii would facilitatc consumers' making well founded 

and \\'ell documented complaints to the Commission and to the courts and would facilitate the 

Coimiiission's enforcement e fhr t s .  
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The Commission should not be deterred in carrying out its responsibilities hy 

con~eiiiplation of actions which the Federal Trade Commission may take. As tlle Corumission 

iccognizes. (lie FTC‘s proposdls would not cover all of the teleniai-ketel-s over \vliicli ihc 

Coiiiniission has authority. The Commission should proceed 011 i t s  own i n  this matter: wi(houi 

r ey rd  10 the FTC’s proceedins. The FCC has i n  place with the FTC various menioranda ot 

undri-standing concerning the areas of responsibility that each will take pursuant to stmites which 

jpro\ ide dual 01’ shai-ed authority. lhe Coinmission should have 110 difficulty i.eaching a n  

iiiidri.staiiding w i t h  the FTC when its proceeding is concluded to avoid duplication and waste  

v hi l t  pi-ci~iding effective protection of consumers. 

“Established Business Relationship” Should he Narrowed 

The Commission should inore narrowly define “established husiness relationship”. The 

Cmuinission should define the i e m  to require nothing less than a willingness, exprcssrd in 

wi-i~ii iy, by the consiiiiier IO h a w  the specific business relationship of receiiGng uiisolicitcd 

telemarketing calls from a specific caller. I have received countless calls from businesses fi-om 

\\Iiicli [ ptircliased one product U I  service (not from a telephone solicitation), only to ucceivc calls 

wliciliiie my purchase of different products or service. When inakiiig my purchiise, I certain!, 

did no[ intend to consent to receiving telephoiie solicitations not directly related to t h t  original 

The Cominission should make clear that  an “established business relationship” c:innot hc 

dshigned or lent to a different business. Upon receiviiig some calls from unknown pel-sons and 
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iiiquiriny as to 1 1 0 ~  they _got niy nuniher, I was informed that ,  “We got i t  froni anothe~. cornl,any 

that > c l u  do business with: so i t ‘s okay.” The sale or lease of a consunier’s number to a difj’el-eni 

Ihusincss should not be deemed to be the establishmeni of a business relationship betv,yen the 

C ~ ) ~ S I I I I I ~ I -  and  he buyer of the consumer’s personal informatioil. Similarly, the Coiiimission 

sliouICl determine that the prior express invitation or permission ~vhicli a c~nsurner  UI.  business 

q\:es 10 one person to make a telephone call or to send a fax does not constitute invitation 0 1 -  

pei~iiiission to any other person. 

z 

A Fi-esh Look at Technoloqy 

Statutes must constantly be reinterpreted to respond to changes in technology. 111 light ot 

sulistantial chanses i n  technology, the Commission should take a fresh look at  the provisions of 

47 1.LS.C. $227(b)(l)(C), which prohibit any person from using “any telephone facsimilc 

iiiachine, computer, or other deb-icc to send a n  unsolicited advertisement to a tcleplione facsimilc 

machine.” Not only have changes occurred in telemarketer and telephone network kchnologq . 

h i  tliei-e has been a n  overwhelming change i n  the nature of the telephone customer pIemises 

cqilipiiieiit which is connected to the network since 1991. In light of those changcs. thc 

Coinmission should defiiie a “teleplione facsimile machine’‘ as includins any computer which is 

connectccl to a telephone line. Such a receiving computer is, in ever)) way. [he functional 

equivaleut of a mechanical fax machine, reproducing the same textual and graphic information 

as \vas cntered into the transmitting computer. 

11 



Conyes5 clearly intended to stop the consumei harassment and adverse economic ~ f l ' e c ~  

which w a s  rcsulting from unsolicited advertising fax messages in 1991. Today's home and 

lhubincss computer, connected to the internet via a public switched network telephone line. serves 

e x a c t i v  the same function as the mechanical fax machine which was in use i n  1991. SI, this 

s i m p l e  tipdatin!: of' i t s  interpretation of the staiute, the Coinmission can casily stop tlie harassincni 

and ccoiioniic waste which is currently imposed on both business and consumers by unsolicited 

i ~ i cs i i n i l e  advertising via internet c-inail.' 

1 have heen using the Internet daily since 1995. During that time. my e-inail addi-esb has 

1 currently rcceive ahour 60 Iicc'ii c:iptured, distributed, sold and resold countless time. 

unsolicited facsiniiles o l  advertising messages - e-mailed "sparn" ~ each day. and the quaiitit!- 

liar risen by at least 20 percent over the past six months." They arrive sporadically througliout 

ilic d i i ) .  Because I cannot takc [lie risk of lailing to respond proniptly to a solicited husincss c- 

iiiiiil n iessqe,  1 must download every message as soon as 1 a m  alerted to its availahiliry. This 

rcsults in  thc continual interruption of both my business and personal activities. 'The burden 

' Recause the TCPA pi-clvides for regulation of only telephone usage, the suggestetl fc- 
I-e~irlalion wciuld leabe teleinarketers tree LO send unsolicited facsirnile messages to computers 
v liicll are connected to broadband internet service providers. Thus, the suggested. limited 
i.esulation of place and mannei would not UWZtSondbly impair a teiemarketer's commercial 
slieecli riphrs. 

'' These outrageous telemarketers daily accost me with offers to grow hair on a hvand new 
cridii  card, give me a bigger. bust to evade my  debts (legally!), help me quit smoking loner 
cai-uidgcs. enjoy a Disney vacation with incredible lolitas, save 75 percent on a Ukranian rnail- 
erdci- bride (roday only!), and increase my mortgage rate by up to three inches i n  just L\VO weeks. 



\\ liicli the dialrihution of unsolicited facsimile advertising to computers connected to telephone 

line, places on interstate commerce and on the time of consuiners is inestimable but clearl!. 

ciioriiintis and too large for the Commission to ignore. To carry nu t  Congress’s clear iiiteni. ihc 

Comniissioi~ should reinterpret Section 227(b)( I)(C) of the Act to  prohibir the seiidin_c 0 1 ’  

unsolicited advertising messages 10 any computer which is connected to a telephone liiie. 

Enforceiiient Should Actuallv Be Available to Consumers 

The Commission requested “comment on what effect its case-hy-case analysis has hid on 

i l ie number of unsolicited faxes sent to coiisuiners”. As a matter of f x t .  the Conimissioii has no1 

cnpapcd in case-by-case analysis 01 unsolicited faxes. On February 20, 200 I . [lie Coinmission 

rcleascd ;I public notice, “FCC Reminds Coiisumers About “Junk Fax” Prohibition” (DA 01 -462) 

(copv attached as Exhibit 11). wliereiii [lie Commission stated that “Consumers who have received 

iiiisolicikd fax advertisements are eiicouraped to contact the Commission regarding the 

incidciit(s). Consumers can file a complaiiit by completing our on-line Consumer Complaint 

f’OInJ1.  .. Relying on the Commission’s invitation and encouragement, I filed a series of complaints 

conccrniii? unsolicited faxes during 2001, only to be iuformed after substantial cffort tu document 

:uid l i l c  the complaints that the Commission did iiot enforce its rules in individual cases. s. 

Csliihit 111. Rather than holding my filings for inclusion in its FAX.COM investigalion. the 

Chiimission returned them to me In their entirety. To avoid such consumel- disappointnienrs with 

respect to both voice and fax telemarkeling, the Commission sllould adopt only rules which i t  is 

prcpai-cd to ciiforcc i n  individual cases. 111 sliort, please don’t tease me again. To reduce the 

13 



hurileii of adjudicating individual cases. the Commission must adopt tough rules wliicli B ~ C  Inorc 

I)i-oadly eltcctive than its current 'TCPA rules. 

'l'lie Cuniniission requested comment on the statutory private [right of aciioll. 'Tile 

Commission should recognize that. for several reasons, the starutory right of action is useful only 

i n  cpregious cases wherein the coinplainant can show multiple violations. 'The statutory damages 

o t  no i w r r  than $1,500 ai-e too low for any but the most litigious to pursue and the statute 

iinposes an exceptionally hcavy burden of proof on the plaintiif, givcn the complainani 's lack of 

acccss IO the required facts. Given the ineffectiveness of the private right of action, the hurdcn 

is 011 ilie Coiriniission to adopt effeciive rules to protect telephone consiiiiiers. 
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Conclusion 

For a l l  the loregoing reasons. 1 respectfully request [hat the Commission adopt tllc 

e l l c c l i i e  rules suggested herein which will allow me to take a single effecrive action to scop 

coniniercial teleinarketing calls to me for the next ten years and whicI~ will bring an end to 

XI\ e~-irsers' abuse of internet e-mail. 

Respectfully submitted. 

126iB North Bedford Street 
Arlington, Virginia 22201 
7031.525-9630 

D;ited December 6. 2002 
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EXHIBIT I 



5/19/2002 2:46 Ph4 

NA TIONAL TELEMARICETING 
NO-CALL LIST 

The most vou u will ever get for your money! 

Relay whew you get horne! 

Sip1 iiy iiow! National No-Call telemarketing List. We will provide 
lists to the out y f  state telenzarlieters that are calling cross couiitry. 

Stop those Izavassing plzoize calls today. Send $5.00 (Clieck, Money 
Order or Caslz) ,for each residential phone number you want 011 oiir 
no-cull list .for 3 years before you need to renew yotw listirig. 



1.'111 in  blanlts, print and niai l  

Nation Wide "No Call Lists" 
Residential Number Registration 





EXHIBIT I1 



mc PUBLIC NOTICE 
Federal Communications Cornmission 
445 12th St., S.W. 
Washington, D.C. 20554 





EXHIBIT 111 



[?tiinis C Brown 
13b, 'H N. Redfoi-d Sti-eet 
\idiii?toii. \'A 22201 

Federal Coinmnnications Commission 
Consiimcr lnformation Bureau 

Conaiinier lnformation Network Divisioii 
445 12'" Streer, S. W., Room SA729 

Washington, D.C. 20554 

Dcar Ilennis Brown. 

\\)e are in receipt of your complaint concerning unsolicited telernarkeiine calls. \.lnIatinri 
o t ' a  do-not-call request, and 01- unsolicited facsimile transmissions Although the Co~nini~sion 
does tint ad,iudicate individual complaints ofthis type, we do closely iiionitor sucli coInplainis ID 
cictei-mine ~Iiet i ier  independent enforcement action is warranted 

The Commission has adopted ivies concerning unsolicited ieleplionc mal-keting call,q a n t i  
iiiis~licited adveitisernents to facsimile inacliines in accordance with the Teleplione C&is l l l ne l~  
PImit'ction Act  (TCPA). Complaints received by  the Consumei- Information Bureau repardirlr! 
allcped TCPA violations are f o n w d e d  to the Enforcement Bureau. wliicli mav take enhi~ceh1cnt 
aciioii against alleged violator The Conimission has issued iiulncrous citatimls agaillst \.ioIiltoi.,< 
d t i l e  T C P ~ 4  and  tlie Cominissinn's telemarketing ruks. These enforceinent aciicws can 
c \ ~ e n t i i a l i \ ~  result in monetary penalties of up to $1 1.000 per \;iolatioii 

We a1.e enclosing a copy of the  TCPA and the C,ominissiois niles. alone Tvitli 
~nforniatinn that  explains the Commission effoits to protect coiisunien fi-on1 rccei\;iiig 
iiiisnlicited telephone marketing ti-ansmissions to which they ohject. and tlie actions C D i l S l J l l l E I ~ ~  

l'aii rake to reduce the number of  solicitation calls placed to tlieii~ lioines. You may also wish tv 
n o i e  I l i i l t .  under the TCPA. consuinei-s may bring a private lawsuit in  state coiilt to recn\  et^ 

damape>. if otherwise permitted I>\! the state's laws or rules o f  couit. 

\ke invite you to visit the Consumer Information Bureau's Intci-ne1 web .<ite a[ 
l i u \ ~  

at lit!ll:!~\w,w fcc gov/eh/tcd/\Yorkine litinl for recent Commission 'TCP,A cnfovxment a m o i l <  
Iiili~rmatinii on telephone-related issties is also available to tlie public, by call in^ the 
(nninli.;sioil's Consumer Center toll free at  I-888-CALL-FCC (Try usein 1-88P-TF[~.I.-FCC) 
(71 ''Fax on Demand" a t  202-41 8.2830 We also invite you to subscribe to O L I I ~  ne\v c-mail sc,i\:iw 
i 1iai \ r~ l l l  apprise you about consumer-related developments at i h e  Cnmmission. To x~tlisci~lhe. 
pcnd a n  r-mail  to s u b s c r i b ~ i I ~ ~ i . f c c . e o v  a n d  in either tlie sub.ject line 
p i l i  siihicrihe fL-c-consumer-info firstname lastnaine (suhstitnte youi- f i i ~  

I'lease do not hesitate to Contact u s  if you Iiave fui-tliei- qucstioiis 

\VKU~ fcc gov/cib. In addition. you may wish to view the Eiifoi-ccmeiii Rurcau's ir~eli s i t r  

Consumer Information Nei\uork &ipio: i  
Consumer Inforination h i - e a u  
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